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1934 CONVENTION 


Announcement is contained in this issue of the 1934 Convention to 
be held in Palm Beach on March 22nd, 23rd and 24th. The Palm Beach 
County Bar Association, which is our host, is preparing a splendid pro- 
gram of entertainment for the members and also for the ladies who at- 
tend. This is the first meeting of the Association held in Palm Beach 


County, and the local Association is hoping that the attendance will be the 
largest yet. 


Application has been made to the railroads for special rates for the 
occasion from all portions of Florida; detailed announcement of these rates 
will be published in the February issue of the Journal. 
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LIABILITY OF ATTORNEY’S FEES OF ENDORSER OF NOTE 


By R. W. WITHERS, of the Tampa Bar 


The typical promissory note providing for the pay- 
ment of an attorney’s fee in case of collection through 
an attorney, says nothing as to the liability of an en- 
dorser for such a fee. The contract purports to be 
made in the name of the maker only. Many of such 
notes contain no provision on their faces in any way 
referring to endorsers. Perhaps the majority of such 
notes contain a provision of which the following is 
typical: 

“And all costs and a reasonable attorney’s fee, 
if placed in the hands of an attorney for collec- 
tion. All demands and offsets against the payee 
herein named are waived in favor of any bona fide 
purchaser. The drawers: and endorsers severally 
waive presentment for payment, protest and no- 
tice of protest and non-payment of this note”. 
The question is whether an endorser who en- 

dorses in blank a note of either of the characters 
above mentioned, becomes liable, in the event of suit, 
for an attorney’s fee. 

The answer to the question, in the absence of a 
local decision, cannot be made with entire confidence, 
but it is believed that the endorser is liable for such 
attorney’s fees where he endorses any note which 
stipulates for such fees on behalf of the maker. This 
question is of particular interest in Florida by reason 
of the fact that it seems to be dealt with only in one 
decision rendered in the year 1901, and this decision, 
unless closely analyzed, tends to be misleading. 


In 8 Corpus Juris, in the article on Bills and Notes, . 


in discussing the question of the persons liable for at- 
torney’s fees, the only thing said on this subject with 
reference to endorsers is as follows (1098): 

“An endorser has been held not liable in some 
jurisdictions, although the contrary is held in oth- 
er states”. 

For the proposition that the endorser is not liable, 
the author of the article cites: 

Robinson v. Aird, 43 Fla. 30, 29 So. 633; 

Short v. Coffeen, 76 Ill. 245; 

Shaeffer v. Hodges, 54 Ill. 337; and 

City Savings Bank v. Kensington Land Co. (Tenn. 

Ch. App.) 37 S. W. 1037. 

As holding the endorser liable for attorney’s fees, 
he cites: 
Bank of British North America vy. Ellis, 2 Fed. 

Cas. No. 859; 

Hubbard v. Harrison, 38 Ind. 323; 
Benn v. Kutzschan (Ore-), 32 Pac. 763; 
Smith vy. Richardson Lumber Co. (Texas Civ. 

App.), 47 S. W. 386; 

Riverside Mill Etc. Co. v. Cartersville Bank (Ga.), 

81S. E. 892. 


The writer has been unable to find where Ruling 
Case Law, in its article on Bills and Notes, treats this 
subject at all. A tracing down of the Corpus Juris 
text through the books of subsequent annotations, has 
brought to light several cases other than those above 
cited. 

It is believed that the Corpus Juris author has er- 
roneously classified Florida as one of the states which 
holds an endorser not so liable. In the cited case of 
Robinson v. Aird, supra, the note in question was said 
by the court to be identical with a quoted note which 
contained a clause— 

“And, if not paid at maturity, this note may 
be placed in the hands of an attorney at law for 
collection, and in that event it is agreed and prom- 
ised by the makers and endorsers severally to pay 
an additional sum of fifty dollars for attorney’s 
fees”. 

It will be observed that the note contained no provision 
waiving presentment for payment or notice of dishon- 
or; but that the provision therein for attorney’s fees 
specifically applied to endorsers as well as to makers. 
The defendant was sued in a separate count as en- 
dorser of the above note, and the decision was made on 
a demurrer to such count. The count in question failed 
to allege presentment for payment and notice of dis- 
honor. The grounds of demurrer were: . 

“That the allegations failed to show that de- 
fendant had due notice of non-payment and dis- 
honor of the note mentioned therein, and failed to 
show liability on the part of defendant to pay the 
alleged claim’. 

The Supreme Court held that this demurrer should 
have been sustained. 

The second headnote and the language of the 
court in the opinion are possibly misleading when con- 
sidered in connection with the facts involved. The sec- 
ond headnote reads as follows: 

“An ordinary indorsement of a note does not 
carry with it an original obligation to pay attor- 
ney’s fees for collecting the note; and, without no- 
tice of its dishonor, the indorser will not be liable 
upon such indorsement for attorney’s fees stipu- 
lated in the face of the note to be paid by the 
maker.” 

The court said: 

“The first assignment of error relates to the 
ruling upon the demurrer to the fourth count of 
the declaration. This count alleges that one Ro- 
land Woodward executed his promissory note, pay- - 
able to the order of the defendant, and that de- 
fendant indorsed and delivered said note to the 
bank, whereby she promised to pay the bank $109 
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for attorney’s fees in the event the note was not 
paid at maturity, and was placed in the hands of 
an attorney for collection. No facts are alleged 
showing defendant’s liability in any capacity oth- 
er than as mere indorser. It is not alleged that 
she was a maker of the note, or that by the terms 
of the note or the indorsement she assumed any 
liability beyond that assumed by an ordinary in- 
dorsement of a negotiable paper; i. e. to do that 
which the maker of the paper was by its terms 
obliged to do, upon the maker’s default, and no- 
tice to the indorser of such default. An ordinary 
indorsement does not carry with it an original ob- 
ligation to pay attorney’s fees, and, without no- 
tice of the dishonor of the note, defendant would 
not be liable upon such an indorsement for attor- 
ney’s fees stipulated in the face of the note to be 
paid by the maker. The count under considera- 
tion fails to state a cause of action, and the court 
below erred in overruling the demurrer.” 

It is fairly apparent that the decision rested on 
the ground that presentment for payment and notice 
of dishonor was not alleged as against an endorser, nor 
did the note waive these matters. 

If by “original obligation” the court simply meant 
to state that a simple blank endorsement of a note did 
not (in itself and independent of any provisions in the 
note) carry a contract to pay attorney’s fees, the prop- 
osition was too obvious to require statement. 

If by “original obligation” the court referred to 
the contract of the maker as contained on the face of 
the note, the language could be construed as a state- 
ment that the endorser of the note which provides for 
attorney’s fees, was not liable therefor. That the 
court did not mean to make the latter statement is 
thought to be shown: 

1. By the implicit concession that had notice of 
dishonor been averred, the count would have justified 
the recovery of attorney’s fees; 

2. By the fact that this particular note provided 
that an endorser should be liable for attorney’s fees; 
as it is inconceivable that the court would have held 
this language not binding on the defendant endorser 
had the matter of notice of dishonor not been the de- 
terminative factor. 

Robinson v. Aird, supra, is apparently cited only 
once by the court since its decision. This was in Varn 
v. White (Fla.), 67 So. 142. In the latter case, so far 
as the report shows, the action was against the maker, 
and the defense was usury. The court concludes a very 
short opinion with the statement: 

“This case is wholly unlike that of Robinson 

v. Aird, 483 Fla. 30, 29 South. 633, where an in- 

dorser without notice of the dishonor of the note 

was sought to be held for an attorney’s fee”. 


Turning to the authorities which are supposed to 
be to the effect that such an endorser would not be 
liable for attorney’s fees, it will be found that only the 
case of City Savings Bank v. Keningston Land Co. 
(Tenn.), 37 S. W. 1037, is fairly in point for this prop- 
osition. The two Illinois cases of Shaeffer v. Hodges, 
54 Ill. 337, and Short v. Coffeen, 76 Ill. 245, carry opin- 
ions which are so short as to be almost memorandum 
decisions, and they predicate the holding of non-liabili- 
ty on a theory of the liability of a mere assignor, which 
theory, under the Negotiable Instrument Law, would 
seem to be patently erroneous. 

Moreover, in the subsequent case of Dorsey v. 
Wolff (Ill.), 32 N. E. 495, the Supreme Court of Il- 
linois, without referring to its earlier decisions cited 
supra said (in a suit against a maker of a note and, 
therefore, more or less by way of dictum) : 

“The fee is to be paid if the note is not paid 
when due, whether it is then owned by the payee 
or by any other holder. Moreover, the attorney’s 
fee is an incident to the main debt and passes with 
it. Bank v. Ellis, 2.Fed. Rep. 44; 2 Daniel, Neg. 
Inst. Sec. 62a; Adams v. Addington, 16 Fed. Rep. 
89. The promise to pay it, thereby lessening the 
cost of collection in case of suit, gives the note 
currency as well as security, and is regarded as a 
provision for the indorsee or holder as well as for 
the payee. Bank v. Ellis, 6 Sawy. 96, 2 Fed. Rep. 
44. Daniel, in his work on Negotiable Instru- 
ments, (volume 2, Sec. 62a,) says: ‘When the 
added stipulation is deemed valid, and the bill or 
note negotiable, such stipulation becomes a part of 
the acceptor’s or indorser’s contract, and need not 
be sued for by the attorney, but it is recoverable 
by the holder of the instrument’ ”. 

It is further to be noted that the decision in City 
Savings Bank v. Keningston Land Co., supra, involved 


_a note which did not contain any provision waiving no- 


tice of dishonor, presentment for payment or anything 
else upon the part of the endorser. And in Franklin v. 
The Duncan (Tenn.), 182 S. W. 230, Anno. Cas. 1917 
C, p. 1080, the court ignores the above earlier Tennes- 
see decision and holds the endorser liable for attorney’s 
fees, saying: 

“It is argued that the liability of Timothy is 
the same in that regard, as if he were a regular 
endorser in blank. 

“It is said in 1 Daniel, Neg. Ins. (6th ed.) 
62 (a), that such a stipulation for attorneys’ fees 
becomes a part of the contract of an indorser, and 
that rule as relates to a regular indorser appears 
to be sustained by authority. Martinsville First 
Nat. Bank v. Canatsey, 34 Ind. 149; Hubbard v. 
Harrison, 38 Ind. 323. And certainly the reasons 
are yet more cogent why this should be true of an 
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indorser who waives demand, protest and notice, 

thus dispensing with any condition precedent to 

his liability. 3 R. C. L. 1148, and cases cited.” 

In Labaree v. Citizens Nat. Bank (CCA 5), 193 
Fed. 648, it was only held that one who endorsed a note 
containing no provisions for attorney’s fees was not 
liable for such fees in a suit on the note merely because 
a mortgage (as to which he was not a party) securing 
the note provided for attorney’s fees in the event of its 
foreclosure. 

In Kennedy v. Hudson (Ala.), 138 So. 282, it was 
only held that an endorser without recourse of a forged 
note was not liable on a provision in the note for attor- 
ney’s fees, because, the note being a forgery, there was 
“in fact no note at all’. 

While decisions are by no means numerous, we 
believe that the weight of authority, as well as the de- 
cided weight of reason, makes the endorser liable for 
attorney’s fees, in any event, where the note calls for 
them. 

Even where the face of the note states the con- 
tract in the name of the maker only (and endorsers 
are in no way mentioned on the face of the note) many 
of the decisions hold an endorser liable for attorney’s 
fees. Thus, in Bank of British North America v. Ellis, 
2 Fed. 44, it is said: 

“The maker of these notes having agreed to 
pay an attorney fee to the holder thereof, if the 
same were not paid without action, in my judg- 
ment each subsequent party thereto assumed a 
like responsibility to such holders, and therefore 
the plaintiff is entitled to recover such fee from 
the defendants in this case.” 

In accord see the former decision in the same case 
of Bank of British North America v. Ellis, 2 Fed. Cases 
No. 859. 


So in Benn v. Kutzschan (Ore.), 32 Pac. 763, the 
court said: 

“From the position that a stipulation for a 
reasonable attorney’s fee in no way impairs the 
negotiability of a note, it would seem logically and 
necessarily to follow that the indorser of such a 


note is just as liable for the attorney’s fee as for . 


the principal of the note. An indorser, by his con- 
tract of indorsement, promises, among other 
things, that he will discharge the note according 
to its tenor, upon due presentment and notice. ‘It 
is a fresh, substantial contract’, said Mr. Daniel, 


‘embodying all the terms of the instrument in- 

dorsed in itself’. 1 Daniel, Neg. Inst. Sec. 669.” 

To the same effect see— 

Hall v. Pratt (Ga.), 29 S. E. 764; 

Williams v. Merchants Bank (Texas) 4 S. W. 163; 

Jones v. Smith (Texas), 26 S. W. 240; 

Bank of Commerce v. Fuqua (Mont.), 28 Pac. 291. 

It has been decided in a number of well reasoned 
decisions that the endorser is liable for attorney’s fees, 
especially where the note on its face contains some 
special contract on his part, such as that he waives 
presentment for payment, protest and notice of pro- 
test and non-payment of the note. This on the theory 
that such language occurring in connection with the 
contract for attorney’s fees will be taken as indicating 
that he also contracts for the attorney’s fees. To this 
effect see: 

Taylor v. Continental Supply Co. (CCA 8), 16 Fed. 

(2d) 578; 

Farmers’ State Bank v. Haun (Wyo.), 222 Pac. 45; 

Byers v. Investment Co. (Colo. App.), 50 Pac. 368; 

Smith v. Richardson Lumber Co. (Texas), 47 S. 


W. 386; 
Riverside M. Co. v. Cartersville Bank (Ga.), 81 S. 
E. 892; 


Liberty Etc. Co. v. City National Bank (Texas), 

45 S. W. (2d) 782; 

Franklin v. The Duncan (Tenn.), 182 S. W. 230, 

Anno. Cas. 1917 C., p- 1080. 

In a note in Anno. Cas. 1917 C, p. 1082, a number 
of the above authorities are collected, and the annota- 
tor, after stating the settled rule that a provision for 
an attorney’s fee does not affect the negotiability of 
the note, says: 

“Hence it would seem to follow logically and 
necessarily that the indorser of a note containing 
such a provision is liable for the attorney’s fee as 
well as for the principal and it is generally so 
held.” 

However, this same annotator, like the writer in 
Corpus Juris, erroneously treats the Florida case of 
Robinson v. Aird, supra, as being one of the cases 
which holds that an endorser is not liable for attorney’s 
fees. 

The writer has not made an exhaustive examina- 
tion of the authorities, but the above represents the re- 
sult of a fairly careful investigation. 
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POWER OF THE COURT TO DISCIPLINE ATTORNEYS FOR MISCONDUCT 
By FRANCIS D. WHEELER, of the Jacksonville Bar 


At Common Law in England before the statute of 
4 Henry IV, Chapter 18 and the subsequent statute of 
3 James I., Chapter 7; 6 and 7 Vict., Chapter 73; 20 
and 21, Vict., Chapter 77, the Courts generally had no 
power to admit attorneys or counsellors to practice, 
and would not permit litigants to have an attorney be- 
cause under the command of the writ the defendant 
was required to appear and that command was so con- 
strued that all parties had to appear in person; attor- 
neys could then only be had by permission of the King 
and such attorneys were merely attorneys in fact. The 
statute of 4 Henry IV, Chapter 18 provided amongst 
other things “that all attorneys should be examined by 
the justices and by their discretion their names should 
be put upon the roll”, and the other statutes above re- 
ferred to further controlled and regulated the admis- 
sion of attorneys to practice. 

However, long prior to the existence of any recog- 
nized class of practitioners as attorneys in England, 
the statute of Westminster first, 3 Ed., I Chapter, 29, 
provided “that if any sergeant, counter, or other, do 
any matter of deceit or collusion in the King’s Court 
or consent to it, to deceive or entrap the Court, or one 
of the parties, he shall be no more heard in the Court 
to plead for any one.” This and other regulatory acts 
were adopted as Lord Coke said “in affirmance of the 
common law” 2 Ins. 213, 214, all of which were em- 
bodied as the Law of Florida upon the adoption of the 
Act of November 6, 1829 which provided that: 

“The common and statute laws of England 
which are of a general and not a local nature, with 
the exception hereinafter mentioned down to the 
4th day of July, 1776, are hereby declared to be of 
force in this state; provided that the said statutes 
and common law be not inconsistent with the Con- 
stitution and Laws of the United States and the 
Acts of the Legislature of this State.” 

The common law right of the Court to disbar at- 
torneys in Florida was determined to be essential to 
the maintenance of the dignity of the Courts them- 
selves and of the respectibility of their officers as early 
as 1868 where the doctrine was announced in the case 
of State ex rel Wolfe vs. William Kirke, Judge of the 
County Court of Escambia County, reported in 12 Flor- 
ida 278. In this case the Judge of the County Court 
of Escambia County entered an order striking the 
name of one Wolfe, an attorney of that Court, from its 
roll of attorneys and depriving him of the rights and 
privileges of an attorney of that Court. Wolfe ob- 
tained an alternative writ of mandamus in the Su- 
preme Court directed to the Judge of the County 
Court, to which the Judge filed a return. One of the 


points urged by Relator was that Respondent, as Judge 
of the County Court, had no power or authority in law 
to disbar Relator or to strike his name from the roll of 
attorneys of his court or to refuse him the rights and 
privileges of an attorney therein. The Court ordered 
a peremptory writ to issue on the facts presented by 
the record, but held with reference to the aforemen- 
tioned contention that there was no want of power in 
the County Court in a proper case and upon proper pro- 
ceedings to disbar one of its attorneys. 

It was urged by Relator that, in asmuch as his 
admission to practice law in Florida was granted by 
a Circuit Court, there was no power in the County 
Court to prohibit him from practicing in that forum. 
The Supreme Court in refusing to follow this argu- 
ment enunciated and adopted the common law doctrine 
after referring to the statute of Westminster first 
(supra) as follows: 

* * * “it is clear that even counsellors, who were 

neither officers of any court nor invested with any 

judicial office, but barely practiced as counsellors, 
were subject to be controlled by this power of the 
courts. 2 Reeves Hist., 126; 1 Hawk., P. C., Ch. 

27 page 461; 3 Burr., 1256.” 

“The power to punish as well by imprison- 
ment as by prohibiting parties from practicing, 
was a power incident to courts; existed before 
there was any recognized class of attorneys, and 
when in fact no roll of attorneys existed, for the 
first roll was introduced by 4 Henry IV. ch. 18.” 

“That courts have had and exercised sum- 
mary jurisdiction of this character over their at- 
torneys, cases from the earliest period to the pres- 
ent time establish. 4 Moore, 171; 7 Moore 376; 
Hawkins, P. C. 369; Ist Yerg., 238; 48 Ind., 49.” 

“Justice Nelson, in the very recent case of Ex 
parte Joseph H. Bradley, says: ‘We do not doubt 
the power of the court to punish attorneys for 
misbehavior in the practice of the profession. This 
power has been exercised and recognized ever 
since the organization of courts.’ This was said in 
reference to the disbarring of an attorney, the 
matter then under investigation. The right of the 
courts to exercise this power existed before they 
controlled the subject of admission. One was a 
common law power, the other a power derived 
from statute. The rule applicable to the construc- 
tion of statutes is, that an act in derogation of 
the common law is to be construed strictly. In 
this case, however, we do not think that the 
statute has anything to do with the power of the 
courts over an attorney after he has been admit- 
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ted. It does not propose to affect it, and no prin- 
ciple of construction need be invoked. It was urged 
at bar that the county court was not such a court 
as possessed this power, and that to admit its pow- 
er to control the Circuit and Supreme Courts in 
the matter. Each court possesses this power as a 
necessary incident to its organization. The coun- 
ty court having disbarred an attorney does not 
affect his right to practice in the other courts, 
and if he has been admitted in the County and 


Supreme Courts, and has become entitled to the. 


rights of an officer there, the action of the cir- 
cuit court can only affect his right to practice in 
that court; because the power to admit is one 
thing, and the power to disbar another. The one 
is confined to the circuit courts, the other is pos- 
sessed by the County and Supreme and Circuit 
Court. 

The case in 1 Johnson’s cases, 183, cited by 
petitioner, was in an inferior court, and the Court 
of Errors in New York, in reviewing the decision 
of the Court of Common Pleas, say: ‘By the Con- 
stitution of this State the power of appointing at- 
torneys was transferred to the respective courts. 
The Constitution did not more, however, than to 
transfer or vest in the courts the power of ap- 
pointment which had before been possessed by the 
Governor of the Colony. The expression that they 
should be governed by the rules and orders of the 
court, gives no additional authority over them, and 
they would have been equally subject to those 
rules and orders of the Constitution had been 
silent in this respect.’ The court further say that 
it takes jurisdiction of the case upon the ground 
that it has ‘the power of correcting any abuse or 
injustice of inferior courts towards their officers.’ 

“Whether the county court is in an inferior 
court of limited jurisdiction, within the meaning 
of the authorities upon that subject, we do not 
determine. It may be remarked, however, that it 
is by statute declared a court of record, with gen- 


eral powers to carry out its jurisdiction; that its — 


system of pleading and practice, in other than 

probate and criminal matters, is similar to that 

of the circuit court, and that under the Consti- 
' tution it has a considerable jurisdiction. 

We have found no authority which would sus- 
tain the position, that a court with the jurisdiction 
and power of the county court did not possess this 
power, and none has been cited at bar.” 

Again in the case of State ex rel Fowler vs. Fin- 
ley 30 Florida 302, 11 Southern 500, decided in 1892, 
where a disbarred attorney instituted an original man- 
damus proceeding in the Supreme Court to require a 
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Circuit Judge to vacate an order disbarring him from 
practicing as an attorney at law, the court said: “it 
cannot be doubted that the Circuit Judge, upon a prop- 
er case has jurisdiction to disbar an attorney.” 

This doctrine has been enunciated and approved 
repeatedly in the Supreme Court of the United States. 
As early as 1869 in the case of ex parte Bradley 7 Wall 
364, 19 L. Ed. 214, the Supreme Court enunciated as 
follows: 

“We do not doubt the power of the court to 
punish attorneys as officers of the same, for mis- 
behavior in the practice of the profession. This 
power has been recognized and enforced ever since 
the organization of courts, and the admission of 
attorneys to practice therein. If guilty of fraud 
against their clients, or of stirring up litigation 
by corrupt devices, or using the forms of law to 
further the ends of injustice; in fine, for the com- 
mission of any other act of official or personal dis- 
honesty and oppression, they become subject to 
the summary jurisdiction of the court. Indeed, in 
every instance where an attorney is charged by 
affidavit with fraud or malpractice in his profes- 
sion, contrary to the principles of justice and com- 
mon honesty, the court on motion, will order him 
to appear and answer and deal with him according 
as the facts may appear in the case.” 

Again in the case of Ex parte Wall 27 L. Ed. 552, 
107 U. S. 265 decided in 1883, where a disbarred attor- 
ney sought by mandamus in the Supreme Court of the 
United States to compel James W. Locke, United States 
District Judge for the Southern District of Florida, to 
restore his name to the roll of attorneys practicing iv 
that Court, the Supreme Court in approving the action 
of the District Judge, said: 

“It is laid down in all the books in which the 
subject is treated, that a court has power to exer- 
cise a summary jurisdiction over its attorneys to 
compel them to act honestly towards their clients, 
and to punish them by fine and imprisonment for 
misconduct and contempts and, in gross cases of 
misconduct, to strike their names from the roll. 
If regularly convicted of a felony, an attorney will 
be struck off the roll as of course, whatever the 
felony may be, because he is rendered infamous. 
If convicted of a misdemeanor which imports 
fraud or dishonesty, the same course will be taken. 
He will also be struck off the roll for gross mal- 
practice or dishonesty in his profession, or for 
conduct gravely affecting his professional charac- 
ter. In Archbold’s Practice, edition by Chitty, p. 
148, it is said: ‘The court will, in general, inter- 
fere in this summary way, to strike an attorney 
off the roll or otherwise punish him, for gross 
misconduct, not only in cases where the miscon- 
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duct has arisen in the course of a suit, or other 

regular and ordinary business of an attorney, but 

where it has arisen in any other matter so con- 
nected with his professional character as to afford 

a fair presumption that he was employed in or 

intrusted with it in consequence of that char- 

acter.’ ” 

In 1892 the Florida Legislature passed what was 
formerly known as Revised Statutes 1892, Paragraph 
980, which is now embodied in Chapter 4178, Compiled 
General Laws of Florida 1927 as follows: 

“Refusal to pay over collections.—If any at- 
torney shall collect money for his employers and 
refuse to pay it over on demand, he shall be strick- 
en from the list of attorneys, and shall not be al- 
lowed to practice within this State until he shall 
pay over the money to his client or legal repre- 
sentative, and he shall also be liable to a suit for 
the same, and subject to a penalty of ten per cent 
for every month he shall detain the same after a 
demand regularly made.” 

Subsequently in 1895 the Legislature passed what 
was then known as Chapter 4379 Acts of 1895, Para- 
graph 1 of which is now substantially embodied in 
Chapter 4172 Compiled General Laws of Florida 1927, 
as follows: 

“Duty of Judge in disbarment proceedings.— 
Whenever it shall be made known to any judge of 
the circuit court that any attorney at law prac- 
ticing in any of the courts in his judicial circuit, 
has been guilty of dishonest conduct or habits of 
general immorality, or any such single act of 
crime or vice as may show him to be unfit for the 
trusts and confidence reposed in him as an attor- 
ney, or of deceit or misconduct in his office of at- 
torney, or of suppressing or attempting to sup- 
press any testimony in any case, or of tampering 
with any record, or of stirring up litigation, or be- 
ing drunk while the case under his charge is be- 
ing considered in court, or any unprofessional acts 
which unfit him for association with the fair and 
honorable members of the profession, it shall be 


the duty of such judge to direct the State’s attor- 


ney for the circuit to make in writing a motion, 

in the name of the State, to disbar such attorney, 

setting forth in the motion the particular acts or 
conduct for which the attorney is sought to be dis- 
barred.” 

Paragraphs II and III of Chapter 4379 Acts of 
1895 as substantially embodied in Chapters 4173 and 
4174 Compiled General Laws of Florida 1927, provide 
for the procedure to be followed subsequent to the 
filing of the motion provided for in Chapter 4172 and 
-provide that the Court shall hear the evidence upon 
filing of answer denying the acts or conduct alleged in 
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the motion and if, in the opinion of the Court the al- 
legations of the motion are sustained by a preponder- 
ance of the evidence the motion shall be granted and 
judgment rendered suspending or disbarring the 
attorney. 

Chapter 4178, therefore, provided a means of pun- 
ishment of attorneys guilty of misappropriating funds 
belonging to their clients and Chapters 4172-4 enumer- 
ated generally certain specific grounds upon which an 
attorney might be disbarred and provided mechanics 
for obtaining the disbarment of attorneys found guilty 
of any of the practices enumerated therein. It is to be 
noted, however, that Chapters 4172-4 are not exclusive 
and do not either directly or indirectly-attempt to con- 
trol or limit the power of the Court to disbar attorneys 
without reference to the statutory method of proce- 
dure or for a cause not enumerated therein. 

An examination of the decisions of the Supreme 
Court of Florida since the passage of Chapter 4172 
Compiled General Laws of Florida 1927 indicates that 
all disbarment proceedings which have found their way 
to the Supreme Court have been instituted under this 
act and no statement pertinent to the common law 
right to disbar appears in the official reports from the 
date of its enactment until the case of Gould vs. the 
State reported in 99 Florida 662, 127 Southern 309, 
which case was decided in 1939. In this case one Gould 
was disbarred from practicing as an attorney in any 
and all of the Courts of the State of Florida by order 
of the Judge of the Circuit Court of Dade County. 
Gould took a writ of error to that order in accordance 
with the statutory method of procedure. The Supreme 
Court upon reviewing the facts reversed the order of 
disbarment but reaffirmed the common law right of 
the Court to disbar for cause, stating the law to be as 
follows: 

“The court has over attorneys a jurisdiction 
which is to be exercised according to a standard 
of conscience and not according to technical rules. 
State v. Maxwell, 19 Fla. 31.” * * * 

“In the case of State v. Kirke, 12 Fla. 278, 95 
Am. Dec. 314, Mr. Justice Westcott, speaking for 
the court, reviewed the subject fully. There has 
been no departure in the decisions of this court 
from the principles enounced in the Kirke Case, 
supra. It may be considered as established that 
the power to admit one to practice law is one 
thing but the power to disbar is another. Al- 
though it may rest within legislative power to 
prescribe the qualifications which one desiring to 
practice law shall possess before he shall be ad- 
mitted, the power of the court to deal with the al- 
leged misconduct of attorneys is most generally 
conceded. It is an inherent power which is vested 
in the court to control the conduct of its own af- 
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fairs and to maintain its own dignity. In exer- 
cising the summary jurisdiction to disbar attor- 
neys, the object which the courts have in view is 
to remove from the profession a person whose 
misconduct has proved him unfit to be intrusted 


over money collected for a client although the statute 
provided for disbarment for the cause specified upon 
application of the person whose money was withheld. 
The Court said that although the offense committed 
by the attorney was punishable under the statute: 


with the duties and responsibilities belonging to 
the office of an attorney. This power of the court, 
although not inherent in the sense that a court 
cannot exist without it and the Legislature, it has 
been held, may limit the power (see In re Ebbs 
150 N. C. 44 63 S. E. 190, 19 L. R. A. (N.S.) 892, 
17 Ann. Cas. 592; In re Saddler, 35 Okl. 510 130 
P. 906, 44 L. R. A. (N. 8S.) 1195), grows out of the 
relation which exists between attorney and court, 
the former’s obligation to State and client; they 
are officers of the court, licensed, permitted, fran- 
chised to practice law to the end that justice may 
be efficiently administered (see Wernimont v. 
State ex rel Little Rock Bar Ass’n 101 Ark. 210, 
142, S. W. 194, Ann. Cas. 1913 D, 1156; Manning 
v. French, 149 Mass. 391, 21 N. E. 945, 4 L. R. A. 
339; 2 R. C. L. p. 929). 

“Whether the Legislature may limit the 
Court’s power to punish attorneys for misbehavior 
in the practice of the profession is a matter of 
grave doubt, although held by some courts to ex- 
ist, because the power, as said by the Supreme 
Court of the United States in the case of Ex parte 
Bradley, 7 Wall 364, 19 L. Ed. 214, has been exer- 
cised and recognized ever since the organization 
of courts and the admission of attorneys to prac- 
tice therein.” * * * 

“The power is inherent in the court to re- 
move any practitioner whose conduct tends to im- 
pede, obstruct, or prevent the administration of 
law or destroy the confidence of the people in such 
administration. See Wernimont v. State ex rel 
Little Rock Bar Ass’n, supra; Ingersoll vs. Coal 
Creek Coal Co., 117 Tenn. 263, 98 S. W. 178, 9 L. 


R. A. (N. 8.) 282, 119 Am. St. Rep. 1003, 10 Ann. 
Cas. 829.” 


THE POWER TO DISBAR AN ATTORNEY 
EXCLUSIVE OF STATUTORY 
PROVISIONS 


It is submitted that the power of the Court to dis- 
bar or otherwise punish an attorney guilty of unpro- 
fessional conduct is not limited by an enumeration of 
statutory grounds for disbarment where the statute 
does not directly limit the power of the Court in this 
particular. 

In the case of Commonwealth vs. Roe, 112 S. W. 
683, 19 L. R. A. New Series 413, it was held that an 
attorney might be disbarred in a proceeding instituted 
by the Commonwealth’s attorney for failure to pay 


* * * “it does not follow from this that there is 
only one method by which the offender may be 
punished, * * * The statute in question only de- 
scribes one offense for which an attorney may be 
suspended from practicing law. It does not point 
out the other causes for which he may be dis- 
barred.” * * * 

“An attorney may be guilty of many offenses 
evidencing a want of honesty, probity, and good 
moral character, that would authorize the court to 
disbar him independent of the statute.” 

“When an attorney collects the money of his 
client and fails to pay it over, he may be pro- 
ceeded against by the client under the statute and 
in the manner therein provided; and he may also 
be proceeded against by the commonwealth for 
the commission of an offense involving a lack of 
honesty, as well as probity and good charac- 

“Court independent of statutes have at all 
times possessed the inherent right to control and 
regulate the official conduct of their officers and 
to inflict upon them punishment for official mis- 
conduct. Attorneys at law are officers of the 
court, and it has always been the rule in this state 
that, when the attention of the court in which 
they practice was called to acts of professional 
misconduct, it had the right to disbar them if the 
facts of the case justified the infliction of this 
punishment. Thus in Rice v. Com. 18 B. Mon. 
472, the court, in speaking of the right to disbar 
an attorney, said: ‘If a court have knowledge of 
the existence of such official misconduct on the 
part of any of its officers, it not only has the 
power, but it is its duty, to institute an appropri- 
ate proceeding against the offender, and to bring 
him, if guilty, to condign punishment—(Attor- 
neys at law are officers of the court). The of- 
ficial misconduct of an attorney at law may be in- 
quired into in a summary manner by the court, 
and if guilty of such misconduct, his name may be 
stricken from the roll of attorneys admitted to the 
practice of law at the bar of the court.’ In Baker 
v. Com. 10 Bush 592, the court said: ‘When an at- 
torney commits an act, whether in the discharge 
of his duties as attorney or not, showing such a 
want of personal or professional honesty as ren- 
ders him unworthy of public confidence, it is not 
only the province, but the duty, of the court, upon 
a proper and legitimate presentation of the case, 
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to strike his name from the roll of attorneys. Nor 
is it necessary, as contended by appellant’s coun- 
sel, that the offense should be of such a nature as 
would subject him to an indictment.—The ques- 
tion of the power of the court to strike the name 
of an attorney from the rolls in a proceeding like 
this, for such a cause, has been recognized and 
maintained by so many adjudications that it can- 
not at this day be considered dan open question.’ ” 
Again in Delano’s case, 58 New Hampshire 5, 42 
Amer. Reports 555, it was held that an attorney could 
be disbarred for embezzlement as a collector of taxes 
although his offense had no reference to his profes- 
sional duties as an attorney. The Court in so ruling 
said: 

“The Court shall inquire in a summary man- 
ner into any charge of fraud, malpractice, or con- 
tempt of court, against an attorney and upon sat- 
isfactory evidence of his guilt, shall suspend him 
from practice, or may remove him from office. 
Gen. Stat. Ch. 199, Par. 7. If this statute affords 
a remedy only for misfeasance in the office of at- 
torney, it does not apply to this case. We think 
the true construction is given in Mill’s case, 1 
Mich. 392, where it is held that such a statute does 
not limit the common-law power of the court, and 
that an attorney may be suspended or removed for 
other causes than those mentioned in the statute. 
An attorney is a public officer. Admission to and 
expulsion from his office are regulated by law. 
He takes an official oath. The public is- entitled 
to ample protection against the danger of any 
abuse of the great powers of the office which the 
public by its agents has conferred upon him. 
When Delano was admitted, age and good moral 
character were the only necessary qualifications. 
Legal knowledge and skill were not required. But 
it is indispensable that an attorney be trust- 
worthy. And he is not trustworthy if he is 
capable of improperly applying to his own use his 
client’s money, whether he intends to return it or 
not. It would be an unreasonable construction of 
the statute, to hold that his license cannot be re- 
voked when it invites the community to trust him 
in a particular wherein he cannot safely be 
trusted. The legislature could not have intended 
to abolish the ancient requirement of his con- 
tinued integrity, and require another branch of 
the government to continue to hold him out to the 
world as worthy of confidence when the holding 
out becomes false and fraudulent.” 

In the case of State vs. Mosher 128 Iowa 82, 5 A. 
and E Ann. Cas. P. 984, the Court said: 

“the statute does not purport to include all 
the grounds for the revocation of licenses to prac- 
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tice as an attorney at law, and even though ceas- 
ing to be of good moral character be not within 
the causes stated (100) in section 324 of the Code, 
the court had jurisdiction to disbar defendant on 
that ground. Matter of Mills, 1 Mich. 392; De- 
that ground. Matter of Mills, 1 Mich. 392; Delano’s 
Case, 58 N. H. 5, 42 Am. Rep. 555; State v. Mc- 
Claugherty, 33 W. Va. 250, 19 S. E. Rep. 407; San- 
born vs. Kimbal, 64 Me. 140; Serfass’s case, 116 
Pa. St. 455, 9 Atl. Rep. 674, and cases last above 
cited.” 
In the case of Wood vs. State ex rel Boykin, 165 
S. E. 908 (Ga.), one Wood was disbarred from the 
practice of Law on the ground of habitual drunkenness 
resulting in repeated arrest and imprisonment. The 
statute apparently did not provide for disbarment for 
drunkenness but did provide amongst other things 
that: 

“An attorney must be removed * * * for in- 
decent behavior in or out of the court, whereby 
he becomes a nuisance to the Court, his brother 
members of the bar or the public.” 

The Court held that his conduct could well be classed 
as indecent behavior under the statute but stated the 
rule to be as follows: 

“But even assuming that the trial court did 
not intend to submit the case upon the statute of 
this state as to indecent behavior amounting to a 
nuisance, we must still approve the charge. Geor- 
gia is a common law state, and it was the rule at 
common law that the courts had the inherent pow- 
er to admit attorneys to the bar, with the right to 
disbar them for sufficient cause, and it is general- 
ly held that the statutes do not limit the general 
powers of the court over attorneys, and that at- 
torneys may be removed for other than statutory 
grounds. In re Wilson, 79 Kan. 405, 100 P. 75; 
In re Elliott 73 Kan. 157, 84 P. 750; In re Wall, 
107, U. S. 265, 2 S. Ct. 569, 27 L. Ed. 552; State 
v. Cannon, 196 Wis. 534, 221 N. W. 603; State v. 
Cannon, 199 Wis. 401, 226 N. W. 385; 37 C. J. 580, 
584. The statutes of this state in relation to dis- 
barment do not appear to be exhaustive, and it is 
our opinion that an attorney may be disbarred for 
other grounds besides those enumerated in the 
Code. In this view, the court did not err in charg- 
ing the jury that the course of conduct referred to 
would render the attorney offensive and objection- 
able to the court and to the bar and would con- 
stitute ground for his disbarment. Compare 
Propper v. Owens, 136, G. 789, 72 S. E. 242; Jones 
v. McCullough, 138 Ga. 16, 74, S. E. 694.” 

In Bar Association vs. Greenhood 168 Mass. 169, 
46 N. E. 568, a case involving disbarment proceedings, 
the Court said: 
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“Pub. St. c 159, Par. 39, contains the follow- 
ing provision: ‘An attorney may be removed by 
the supreme judicial court or superior court for 
any deceit, malpractice, or other gross misconduct, 
and shall always be liable in damages to the party 
injured thereby and to such other punishment as 
may be provided by law.’ This provision is in ac- 
cord with the general doctrine of the common law 
under which courts have always deemed it a part 
of their duty to remove from his office any attor- 
ney who, in character and conduct, has ceased to 
be a person proper to be held out by the court to 
the public as trustworthy. If, as it seems prob- 
able, the provision was intended to cover only de- 
ceit or misconduct in the performance of his of- 
ficial duties, it does not limit the power of the 
court at common law to remove an attorney from 
his office, either permanently or temporarily, for 
crime or other gross misconduct not connected 
with any official act. It has been held in other 
jurisdictions that similar statutes do not take 

away the jurisdiction at common law to remove 
an attorney for causes not included in the statute, 
such as ceasing to be of good moral character, 

within the meaning of these words as used in a 

statute prescribing the requirements for admis- 

sion to the bar. Delano’s Case 58 N. H. 5; State 

v. McClaugherty, 33 W. Va. 250, 10 S. E. 407; San- 

born v. Kimball, 64 Me. 140; Ex. parte Wall 107 

U. S: 265, 2 Sup. Ct. 569; In re O., 73 Wis. 602, 42 

N. W. 221, and cases cited; In re Percy, 26 N. Y. 

651; Serfass’ case 116 Pa. St. 455, 9 Atl. 674; In 

re Mills 1 Mich 392.” 

An examination of the decisions with reference to 
the disbarment of an attorney guilty of committing a 
felony shows that the authorities are not in accord on 
all phases of this so called delinquency. It does ap- 
pear, however that certain definite conclusions can be 
reached in this regard: first, when an attorney has 
been convicted of a felony involving his professional 
character or conduct, he may be disbarred; second, 
when an attorney is accused of an act which is in- 
dictable as a felony, the authorities are not in accord 
as to whether he may be disbarred without a convic- 
tion, whether the act involves his professional char- 
acter or conduct or not; third, when an attorney has 
been convicted of a felony which does not involve his 
professional character or conduct, the authorities are 
not in accord as to whether the attorney may be dis- 
barred, although the Supreme Court of Florida in the 
case of Branch vs. the State 128 So. 487, 99 Fla. 444, 
reversed a judgment of disbarment where the attorney 
had been convicted of assault with intent to murder, 
holding that under Section 4172 Compiled General 
Laws of Florida 1927 which provided that an attorney 
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may be disbarred when guilty of “any such single act 
of crime or vice as may show him to be unfit for the 
trust and confidence reposed in him as an attorney” or 
“any unprofessional acts which unfit him for associa- 
tion with the fair and honorable members of the pro- 
fession,” that: 

“Assuming that a legal conviction of the re- 
spondent for committing an infamous crime was 
duly proven, there was before the judge who tried 
the disbarment charge no evidence as to whether 
the crime was committed by the respondent under 
such circumstances as ‘show him to be unfit for 
the trusts and confidence reposed in him as an at- 
torney,’ or as showing ‘any unprofessional acts 
which unfit him for association with the fair and 
honorable members of the profession,’ under sec- 
tion 4172, Comp. Gen. Laws 1927, which section . 
defines the grounds on which a disbarment may 
be adjudged.” 

It will, therefore, be seen that the power of the 
Court to disbar attorneys is not limited by statute but 
is a common law power inherent in the Court itself. 
As will be seen in the case of Gould vs. the State 
(Supra) the right of the Legislature to regulate the 
admission of attorneys to practice does not effect the 
right of the Court to disbar them for cause and the 
statutory provisions for disbarment are not exclusive 
and do not prohibit the Court from disbarring an at- 
torney under its common law power. It is true that 
the authorities are not in accord as to whether a court 
can disbar an attorney irrespective of the statutory 
proceedings where the pertinent ground for disbar- 
ment is enumerated in the statute but it is clear that 
the common law power of the Court to disbar remains 
unleashed, insofar as any ground for disbarment not 
covered by the statute is concerned. 


POWER TO DISCIPLINE BY MEANS OTHER 
THAN DISBARMENT 


One of the principal difficulties in procuring the 
disbarment of a delinquent attorney is the harshness 


_ of the punishment therein invoked. Numerous cases 


of violation of the legal code of ethics or of profession- 
al honesty and conduct occur daily which merit severe 
punishment but which may nevertheless not be of a 
character sufficiently reprehensible to require that the 
offending attorney’s means of livelihood be perma- 
nently wrested from him. It is interesting to note 
that of eight disbarment cases which have found their 
way to the Supreme Court of Florida, the Court in sev- 
en instances has reversed the order of disbarment of 
the lower court. In certain of these cases, notably, 
State ex rel Rude vs. Young 11 So. 514, 30 Fla. 85, the 
Court has indicated in its opinion that the conduct of 
the attorney was either reprehensible or deserving of 
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criticism and rebuke but has held that the facts in- 
volved did not warrant the drastic remedy of disbar- 
ment, it appearing that no corrupt motive could be at- 
tributed to the delinquent attorney. Nevertheless, the 
only remedies afforded by statute in Florida for the 
punishment of delinquent attorneys are those provided 
by Chapters 4172-4 and 4178 Compiled General Laws 
of Florida 1927 which contemplate disbarment or in- 
definite suspension thus leaving all other modes of dis- 
cipline a virgin territory for the Courts to regulate as 
they will. 

In the case of In re Ceahill, 59 Atlantic 119 (New 
Jersey), disbarment proceedings were instituted 
against one Cahill for taking part in a collusive di- 
vorce. The court refused to disbar the attorney but 
suspended him, saying: 

“Tf a solicitor allows a petition for divorce to 
be presented to the court, with an affidavit of 
noncollusion which he knows to be false, he par- 
ticipates in an attempt to deceive the court. Such 
conduct in an officer of the court is highly repre- 
hensible. The court has the right to rely upon the 
integrity of its officers. The legal profession is a 
confidential one, with a double duty upon its mem- 

_ bers, vix. utmost good faith towards both client 

and court. A lawyer who seeks by trick or by de- 
ception to impose upon either his client or the 
court is unfitted to advise the one or to appear be- 
fore the other. He desecrates the temple of Jus- 
tice. It is quite gratifying to be unable to recall 
any previous case of this nature having been pre- 
sented to this court. The bar of this state has 
maintained a high standard of ethies in its rela- 
tion with the court. It is greatly to be regretted 
that this single instance of apparent lapse in this 
regard should have occurred. The disbarring of a 
lawyer is a serious matter. It is not only a dis- 
grace, but a destruction of his intended life work. 
Nevertheless, for proper cause, the court should 
not hesitate to strike an attorney from the roll. 
To justify the disbarment of an attorney, one of 
three things should be established: (1) Conviction 
of crime; (2) evidence which, in the judgment of 
the court, shows that a crime has been committed, 
and that the facts proven would justify a convic- 
tion thereof; (3) such intentional fraud upon the 
court or a client as shows evidence of moral turpi- 
tude. For less offenses, such temporary suspen- 
sion as the court may deem proper punishment, 
will be imposed. 

Under the evidence, the case before us is not 
within either of the three reasons above stated 
for disbarment. It is, however, a case for dis- 
cipline by suspension. We have had regard, in 
fixing the penalty in this case, to the length of 


time that Mr. Cahill has been at the bar, and other 
facts shown by the evidence. An order will be en- 
tered that John Francis Cahill be suspended as an 
attorney of this court until the first day of the 
November term of the supreme court for the year 
nineteen hundred and three, and that he be pro- 
hibited from practicing as an attorney or a solici- 
tor in any of the courts of this state until said 
date, upon pain of being stricken from the roll ab- 
solutely, if he shall violate the order of suspen- 
sion.” 
In the case In re Hobbs, 75 New Hampshire 285, 
73 Atlantic 303 where proceedings for disbarment were 
brought, the Court refused to disbar the attorney but 
suspended him with a public reprimand, stating: 

“Considering the case solely upon the facts as 
to Hobbs’ past career, he should be removed from 
the office of attorney; but another issue has been 
presented. A guilty attorney may be reinstated, 
if he has reformed. In re Enright, 69 Vt. 317 Atl. 
1046. In the present case it is the opinion of the 
justices who heard the evidence and found the 
facts that the experience of this proceeding, fol- 
lowed by a suspension from practice, has and will 
work such reforms in the character and mental 
processes of the defendant that he will then be of 
good moral character, trustworthy, and capable of 
performing properly the duties of an attorney. 
They saw Hobbs at the hearing and have had op- 
portunities to judge of this issue that the other 
members of the court have not had. 

In view of all these considerations, the peti- 
tion for the removal of Hobbs from the office of 
attorney is denied. The order is that he be repri- 
manded for willful disregard of proper criminal 
procedure and for grossly neglecting to turn over 
or account for fines imposed upon offenders, and 
that he be suspended from practice for six 
months.” 

To the same effect see In re Schnitzer, 112 Pacific 
848 33 L. R. A. New Series 941, where disbarment pro- 
ceedings were brought against an attorney soliciting 
business by way of advertising his qualifications as an 
attorney. The Court here refused to disbar the attor- 
ney but suspended him for eight months, stating: 

“While this proceeding presents to the court 
a situation demanding punitive action, and while 
the higher interests of the public must not be un- 
derestimated, the effect upon the respondent of 
any action by this Court must not be lost sight of, 
and should be given impartial consideration. An 
attorney is required to spend years in preparation 
for the practice of his profession, and this, togeth- 
er with his years of experience, is very often his 
greatest asset. 
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Chief Justice Marshall, in Ex parte Burr, 9 
Wheat, 529, 6 L. Ed. 152, covered the situation 
fully in the following apt words: ‘On the one hand, 
the profession of an attorney is of great impor- 
tance to an individual, and the prosperity of his 
whole life may depend on its exercise. The right 
to exercise it ought not to be lightly or capricious- 
ly taken from him. On the other, it is extremely 
desirable that the respectability of the bar should 
be maintained, and that its harmony with the 
bench should be preserved. For these objects, 
some controlling power, some discretion, ought to 
reside in the court. This discretion ought to be 
exercised with great moderation and judgment; 
but it must be exercised; and no other tribunal 
can decide, in a case of removal from the bar, with 
the same means of information as the court it- 
self.” 

“As some extenuation of the respondent’s un- 
professional conduct, it appears that, when the 
bar association of Reno called his attention to the 
fact that his methods of advertising were con- 
demned by the association, he discontinued the ob- 
jectionable advertising in newspapers and theater 
programs, and has since refrained from the same. 
As this is the first case of this character that has 
been brought to the attention of this court, we are 
disposed to be lenient with the respondent.” 

“It is ordered that the respondent be, and he 
hereby is, suspended from the practice of the law 
for a period of eight months, and until further or- 
der of this court, and that he pay the costs of this 
proceeding.” 


In many states punishment of delinquent attor- 


neys by public reprimand has been found effective and 


this method has been used in lieu of disbarment or 
suspension. 


In the case of Bradley vs. Fisher 13 Wall 335, 20 


: Law Ed. 646, Judge Field in delivering the opinion of 
eS the Court in a disbarment proceeding on appeal to the 
ao Supreme Court of the United States, said: 


“This power of removal from the bar is pos- 


sessed by all courts which have authority to ad- | 


mit attorneys to practice. It is a power which 
should only be exercised for the most weighty rea- 
sons such as would render the continuance of the 
attorney in practice incompatible with a proper 
respect of the Court for itself or a proper regard 
for the integrity of the profession.” * * * 
“Admission as an attorney is not obtained 
without years of labor and study. The office 
which the party thus acquires is one of value and 
often becomes the source of great honor and 
emolument to its possessor. To most persons who 
enter the profession it is the means of support to 


themselves and their families. To deprive one of 
an office of this character would often be to de- 
cree poverty to himself and destitution to his 
family. A removal from the bar should, there- 
fore, never, be decreed where any punishment less 
severe—such as reprimand, temporary suspension, 
or fine—would accomplish the end desired.” 

This doctrine was approved and followed in South 


Carolina in the leading case of In re Gadsden 71 S. E. 


952. In this case after a searching examination of the 
facts the Court said: 


“The conclusion is inevitable that the trans- 
action was invalid, and the conduct of Mr. Gads- 
den with respect to it reprehensible. 

This court would refuse, however, to inflict 
for such degree of misconduct the extreme penal- 
ty of disbarment or suspension from his office as 
an attorney at law, so humiliating and disastrous, 
even if it were within its discretion,to impose such 
a penalty, because of two facts, which taken to- 
gether are of great importance. These facts are: 
First, the evidence does not prove intentional mis- 
representation of facts or of opinion in the inter- 
view between Mr. Gadsden and Miss Lawrence; 
Second, the breach of duty grew out of excess of 
zeal for the interests of a client, and not in pur- 
suit of his own interests. The second fact is of 
importance when taken in connection with the 
first. 

* * * “Section 2816 of ithe Civil Code provides 
that an attorney ‘may be removed or suspended 
who shall be guilty of any deceit, malpractice or 
misdemeanor’. The statute does not express any 
intention to take away or limit the common-law 
power of courts to disbar or suspend for gross 
misconduct not falling within the terms of the 
statute, nor does it purport to affect the common- 
law power of courts to inflict a less punishment 
for misconduct not grave enough to warrant the 
penalty of suspension or disbarment. In the ab- 
sence of such express restriction, the inherent 
common-law power of the courts in these respects 
remains. Boston Bar Ass’n v. Greenhood, 168 
Mass. 169, 46 N. E. 568; In re Smith, 73 Kan. 
743, 85 Pac. 584; In re Mills, 1 Mich. 392; Com- 
monwealth v. Roe, 129 Ky. 650, 112 S. W. 683, 19 
L. R. A. (N. 8.) 418; 114 Am. St. Rep. note page 
839; 4 Cyc. 906; Weeks on Attorneys at Law, 155. 
We express no opinion as to the power of the leg- 
islative department to control the courts in this 
respect, as the attempt to exercise such power has 
not been made.” 

“Under the rule laid down in Duncan’s Case, 
64 S. C. 461, 42 S. E. 433, an attorney should not 
be disbarred or suspended in a case like this, in- 


ig 
fh, 
4 
| 
j 
4 
j 
Dar i 
‘ 
} 
| 
ser 
= 
? 
; 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 191 


volving fairness in a business transaction, unless 
the evidence leads the court to the clear convic- 
tion that the misconduct was due to a bad or 
fraudulent motive—that it was so gross as to 
show a want of integrity. As we have endeavored 
to demonstrate, the evidence does not produce a 
clear conviction of moral fraud, and the court will 
not inflict the penalty of suspension or disbar- 
ment. 

“Some less penalty must be imposed. The 
mere expression of the opinion of this court that 
a member of the bar in even a single instance has 
fallen below the ethical standards of the profes- 
sion is in itself a serious penalty, and we think 
none greater should be inflicted in this instance.” 
The Courts of New York State have universally 

followed the doctrine enunciated in In re Gadsden 
(Supra) and have refused to disbar an attorney or 
even suspend him when the offense, while reprehensi- 
ble, was not considered sufficiently so to involve the 
drastic remedy of disbarment. In the case of In re 
Reifschneider, 69 N. Y. Supplement 1069, an infant’s 
guardian desired to accept a damage suit settlement 
for a sum which his attorney thought inadequate. The 
Railroad Company’s attorney had himself substituted 
for Plaintiff’s attorney by paying them a fee furnished 
by the defendant and then in the capacity of Plaintiff’s 
attorney attempted to effect the settlement which 
plaintiff desired before such attorney became con- 
nected with the case. The Court said: 

“It but remains to determine the punishment 
which the majority of the court, after earnest and 
thorough deliberation, has determined upon, and 
which it has directed me to announce. This is not 
a proceeding to disbar. We are not limited to the 
punishments prescribed in section 67 of the Code 
of Civil Procedure, but our power may be exer- 
cised under the general control founded upon the 
relation of Mr. Reifschneider as an officer of the 
supreme court. In re H » N. ¥. 
The question is, in our judgment, not what pun- 
ishment may the offense warrant, but what does 
it require as a penalty to the offender, as a deter- 
rent to others, and as an indication to laymen that 
the courts will maintain the ethics of our profes- 
sion. This offense does not require that Mr. Reif- 
schneider should be stricken from the roll, and 
thereby his life be ruined. It does not require 
that he should meet with the terrible disgrace of 
suspension from practice, which in its result dif- 
fers from disbarment only in the fact that it per- 
mits him after a time to return to seek a practice 
which he shall never find. 

“T yield to none in my esteem for the ability 
and probity of our bar, but I woefully mistake the 


temper of my brethren of the bar if they should 
deem that its welfare required either step, so 
drastic against a young member of but six years’ 
standing, against whom, until now, nothing is 
recorded, and who, possibly, in the keen desire to 
dispatch the business at hand, did not pause to 
realize that, even though he followed a course pre- 
viously agreed upon between all parties, he en- 
tered upon that course by overstepping the bounds 
marked by the ethics of our profession, and that, 
though the parties knew of his relations, the court 
did not. Moreover, disbarment is not for punish- 
ment so much as it is for the protection of the 
court. Association v. Dorthy, 152 N. Y. 596, 601, 
46 N. E. 835. Suspension is a temporary disbar- 
ment, and we feel that the court need take neither 
protective step. In Bradley v. Fisher, 13 Wall., at 
page 355, 20 L. Ed. 632, Field J., says: 

‘Admission as an attorney is not obtained 
without years of labor and study. The office 
which the party thus acquires is one of value, and 
often becomes the source of great honor and 
emolument to its possessor. To most persons who 
enter the profession it is the means of support to 
themselves and to their families. To deprive one 
of an office of this character would often be to de- 
cree poverty to himself and destitution to his fam- 
ily. A removal from the bar should therefore 
never be decreed where any punishment less se- 
vere, or fine, would accomplish the end desired.’ ” 

“We are of opinion that Mr. Reifschneider 
must appear in open court to receive a reprimand 
from our bench. We think that our final differ- 
ence as to the punishment, marked by the dissent 
of Mr. Justice Hirschberg, is due, after all, to dif- 
ferent views of the severity of the punishment 
that the majority has voted for. We decide upon 
this reprimand in the belief that it is no light 
thing, to be forgotten as soon as spoken, or to be 
regarded as but a casual criticism upon a breach 
of decorum. We rather believe that no lawyer, 
young or old, obscure or prominent, could fail either 
long to remember or long to regret the formal ut- 
terance of judicial censure upon his professional 
conduct, passed upon him standing within the bar 
of the court. We believe that he would feel this 
was a punishment not to be brushed aside because 
it carried neither fine nor deprivation of calling, 
but one to be lived down, in that it was a judicial 
condemnation of an act of his professional life. 
And yet we believe that the punishment shall not 
fulfill its purpose unless it may permit this young 
lawyer to live beyond it into days of a useful, a 
successful and an honorable professional career.” 
To the same effect see In re Manheim, 99 New 
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York, Supplement 87 where an attorney defeated in a 
case, wrote a letter to the trial judge complaining and 


reflecting on the Judge’s conduct. The court said: 


“We think that the method adopted by the 
respondent should be severely condemned as em- 
inently improper and inconsistent with the rela- 
tions that must exist between the members of the 
bar and the judicial officers who are charged 
with the duties of administering justice; but as 
the respondent asserts that this letter was written 
upon an impulse and there was no intention of giv- 
ing publicity to his grievance, or doing more than 
expressing to the justice his feelings, and while 
we cannot condemn too severely the act of the re- 
spondent, we do not feel that the circumstances 
disclosed call upon us to take any further action 
than to express our condemnation and publicly 
reprimand the attorney for the course that he has 
pursued.” 

“With this expression of our views, the pro- 
ceeding will be dismissed.” 


In the case of In re Tracey, 185 New York Sup- 


plement 29 an attorney failed to properly account for 
money collected by him for a client. The attorney was 


quite old and had been sick during a large portion of 
the time that the money was unpaid. The Court said: 


“While, we cannot too strongly condemn the 
conduct of the Respondent and severely censure 
him for his failure to properly account to his client 


for the money that he had collected, we adopt a 
suggestion of the referee and with this censure 
take no further proceedings.” 

In the case of In re Karliner, 147 New York Sup- 
plement, 563, an attorney appropriated money of his 
client because of youth and inexperience and before 
proceedings were instituted by the Bar Association, re- 
paid the client. The Court said: 

“The official referee has reported that these 
accounts had been made good by the attorney be- 
fore this proceeding was commenced, and that the 
misconduct which was proved was by the youth 
and inexperience of the respondent. The evidence 
seems to justify a finding that the money belong- 
ing to his clients was appropriated to his own 
uses, and, while he subsequently made it good, 
that is really no excuse for the appropriation of 
his client’s money by the respondent.” 

“The Respondent should be censured for his 
breach of trust. The money was not his, but be- 
longed to his clients and it was a breach of trust 
for the respondent to use it. It was his duty to 
hold it as a strictly trust fund as his client’s 
money, and for that the court must hold him 
guilty of professional misconduct for which he is 
censured. But, in view of the finding of the of- 
ficial referee, the court will impose no further dis- 
cipline. All concur.” 
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NOTABLE WORK DONE BY FLORIDA LAWYERS 


State Bar Association Renders Public Service in Drafting Equity Rules and Probate Law— 
Its Work Deserves Support of Entire Profession 


(Reprinted from December, 1933 Journal of the American Judicature Society.) 


The Florida State Bar Association makes a very 
considerable use of its Conference of Local Bar As- 
sociation Delegates. The Conference meets not only 
at the time of the annual convention, but also is called 
for a mid-year session to discuss bar matters with the 
officers of the state association. The latest of these 
special conventions was held near Jacksonville early in 
November and brought together sixty-five delegates, 
representing local associations in all the more populous 
counties. Some of the larger associations sent the full 
quota of five delegates. 

This meeting was called to consider various im- 
portant matters constituting the present agenda of the 
state association and further to discuss means for en- 
larging membership and increasing influence. The 
Judicature Society’s Secretary was present and pre- 
sented a statement concerning the advantages of 1n- 
clusive and compulsory membership. He _ learned 
many things concerning the Florida State Bar Associa- 
tion which are of the most encouraging tenor. It is 
doubtful, in fact, if there is any other voluntary state 
bar association which has done as much important 
public work in the last few years. 

The beginning was a revision of the equity rules. 
An organization was created for this purpose and the 
work was done, following largely the pattern set by 
the federal equity rules, while the profession at large 
was kept informed, so that when it came to enactment 
there was no serious struggle in legislature. Encour- 
aged by this success the Bar Association set itself to 
the job, probably much more difficult, of revamping 
the probate law. A strong drafting committee was 
created and held a great many meetings. The product 
was an act of hundreds of sections and the work of 
drafting and of informing the profession was so well 
done that passage in legislature was secured with only 
one or two minor amendments. 

These two difficult and highly technical jobs were 
done with local talent. A mode of securing a vast deal 
of expert research and drafting was developed. Con- 
siderable money was expended. The completion of 
each did much to raise the morale of the association. 

The completed laws obviously conferred a strong 
sense of public duty well performed and raised the 
standing of the profession in the minds of public and 
legislators. 

Not content with these triumphs the Association 


decided to draft a revised judiciary article. A com- 
mittee is now gathering materials and soliciting opin- 
ions concerning the very serious questions involved. 
Perhaps the biggest of all is whether the judiciary 
should be treated as constituting a single court, but 


with permanent divisions. The alternative of creating 
only a supreme court and leaving other divisions of 
judicial power for legislative action, as is done by the 
federal constitution and also that of Oregon, is raised. 
Then comes the question of enlarging the supreme 
court or of establishing an intermediate appellate tri- 
bunal. The matter of judicial selection and tenure 
looms large. 

In Florida, according to the constitution, the su- 
preme court judges are elected and the superior court 
judges are appointed for terms. The latter provision, 
however, was ingeniously negatived by politicians, who 
invited candidates for superior court judgeships to 
submit their names for inclusion on the regular ballot 
“so that the people could advise the governor as to 
their preferences.” The result naturally was that the 
people’s choice became the governor’s choice, and such 
merit as there might be in executive appointment van- 
ished. To all intents the present system is one of pop- 
ular election. 

The important work done and planned by the Flor- 
ida State Bar Association has been much aided by a 
co-ordination of the Association with local bars 
throughout the state, which naturally have a much 
larger membership than the State Association. The 
latter is beginning to feel the effect of the depression 
but its officers are by no means dismayed. Dues have 
been $7.50 the year, doubtless higher than any other 
state bar in the country, except California, which has 
the same dues. Out of about 2,100 lawers in the state 
the Association, until recently collected dues from 
1,300 members. Its income permitted of the extensive 
constructive work undertaken and also the publishing 
of a very ambitious monthly Journal, which was ex- 
tremely useful in carrying the drafts of legislation for 
the information of the membership and to enable them 
to participate. 

A discussion of finances at the November conven- 
tion showed very clearly that whatever might come of 
hardships the Journal would be maintained. 

The Florida bar appears to be about ready to plan 
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for inclusive and compulsory membership. It has gone 
as far as voluntary membership can carry it toward 
the goal of integration. It deserves and needs the sup- 
port of every lawyer in the state. The local associa- 
tions in all but the least populated counties are flour- 
ishing. It is apparent that many Florida lawyers ap- 
preciate the need for local associations more than for 
statewide organization. It may be the social features; 
but at any rate the bar’s natural and necessary unit is 


that of the state. The history of bar integration by 
statute shows plainly that local associations still have 
much to do and their strength is actually augmented 
under an inclusive statute. 

As was said by several delegates at the recent 
meeting, the cost of maintaining a strong and efficient 
state organization, when spread equitably on all bene- 
ficiaries, is too small to quibble about. 
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TOO MUCH HASTE 


The following article is re-published with the consent of the Editor of the Saturday Evening 
Post. It first appeared in the issue of that magazine on December 2, 1933, and is re-printed here 
to give emphasis to the importance of the work which is now under way by the Committee on 
Criminal Law and Procedure of the Florida Bar Association. This Committee is engaged in the 
study of the Model Code of Criminal Procedure prepared by the American Law Institute, with a 
view to adapting it to Florida conditions and the Florida Constitution. The article indicates the 
importance of this work from the viewpoint of intelligent laymen. 

: —(Editor’s Note.) 


The NRA legislation was hurriedly adopted, it had 
innumerable parents, godparents, uncles, aunts and 
cousins, it was the compromise result of what several 
groups not wholly in harmony with one another wished 
to accomplish, and it, naturally, came into being as 
more or less of an experiment. Yet nearly all the 
people in the country wished it well and found in it ele- 
‘ ments which they could not fail to commend. It 
sought to wipe out long-standing abuses in the employ- 
ment of labor, it aimed directly at increasing the num- 
ber of the employed and the wages paid them, and it 
strove, by means of licenses and codes, to compel the 
different industries to govern themselves. 


Along all these lines substantial good has been ac- 
complished. The whole effort has in it distinct ele- 
ments of altruism, of a temporary submergence of 
self-interest for the benefit of the whole. It has been 
as much a program of social betterment as of prac- 
tical economic recovery, and the striking thing has 
been the degree and spirit of cooperation on the part 
of countless thousands of employers and business 
concerns. 

But there has been a wholly unwise and detri- 
mental haste in formulating and forcing through 
codes, in changing long-standing labor relationships 
and in regimenting industry. If it be said that such 
reforms can be made only in a period of short-lived 
ballyhoo and hip-hip-hurrah, the reply is that if this 


is true they cannot be made soundly and are not worth 
making under such conditions. 

Mr. Owen D. Young several months ago warned 
that restraint on the part of enthusiastic people who 
regard this as an opportunity to get their ideas across 
is essential to the NRA program. To adopt codes for 
every kind of industry, from movie actors to steel 
rails, is a work of years, not of weeks. Efforts to bring 
better order in industry all at once, instantaneously, 
are bound to result in confusion and a wholly unneces- 
sary degree of failure. It is beyond human powers 
hurriedly to construct entirely new methods and prin- 
ciples for business conduct. 

Business has plenty of other troubles. It has to 
face a bewilderingly rapid succession of innovations in 
the whole realm of money and credit, which means 
that the very basis of confidence is uncertain. This is 
no time for an increasing volley of orders, commands, 
rebukes and “‘cracking down.” 

What industry needs is encouragement from Gov- 
ernment, not autocratic edicts, hindrance, meddling 
and the instillation of still more fear. Mr. Young, in 
speaking last September, told what the President had 
the right to expect of us all to make the NRA program 
a success: 


“Careful judgment, not hysteria; hard thinking, 


not high emotion; open-minded consideration, not vio- 
lent prejudice; sympathy, not bitterness.” 
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INTERNATIONAL TECHNICAL COMMITTEE OF AERIAL LEGAL EXPERTS 


(Department of State Bulletin Issued January 7, 1934) 


The following experts have been appointed as the 
American members of the Comite International Tech- 
nique D’Experts Juridiques Aeriens (International 
Technical Committee of Aerial Legal Experts), fre- 
quently referred to by the initials C. I. T. E. J. A. 

Members of the Committee 

Mr. John C. Cooper, Jr., Jacksonville, ‘Florida. 

Mr. Stephen Latchford, Mt. Rainier, Maryland. 

Mr. Richard S. Paulett, Richmond, Virginia. 

Mr. Fred D. Fagg, Jr., Chicago, Illinois. 

Technical Assistant to the American Members 

Mr. John J. Ide, New York, New York. 

Mr. Cooper is Chairman of the Committee on 
Aeronautical Law of the American Bar Association. 
He served as Chairman of the American Delegation at 
the Third International Conference on Private Aerial 


‘Law. 


Mr. Latchford is a Technical Assistant (Legal) in 
the Treaty Division, Department of State, and has 
specialized in international aeronautical agreements. 

Mr. Paulett is in charge of the legal work in the 
Aeronautics Branch, Department of Commerce. 

Mr. Fagg is Managing Director of the Air Law In- 
stitute, Northwestern University and an official of the 
United States Association of State Aviation Officials. 

Mr. Ide is Technical Assistant in Europe for the 
National Advisory Committee for Aeronautics and has 
attended a number of international aeronautical con- 
ferences. He served as a delegate to the Third Inter- 
national Conference on Private Aerial Law. 

The International Technical Committee of Aerial 
Legal Experts was created as the result of a resolution 
adopted at the First International Conference on Pri- 
vate Aerial Law, which met in Paris on October 27, 
1925. The Committee was organized for the purpose 
of developing a comprehensive code of private air law 
through the adoption of international conventions on 
various subjects of private air law. The Department 
of State is informed that thirty-three countries are 


now represented on this Committee. The first session. 


of the Committee was held in Paris in May, 1926, and 
the Committee has held annual sessions since that 
time. The preliminary draft conventions are prepared 
by four commissions, which are in effect sub-commit- 
tees, established by the Committee. Two of the com- 
missions meet during the first half of the year and the 
other two during the second half. The third and 
fourth commissions are scheduled to meet in Paris in 
March, 1934. The annual meeting of the full Com- 
mittee takes place immediately following the sessions 
of the commissions held during the second half of the 
year. Between the annual sessions of the Committee 
much of the work of the commissions is done through 
correspondence between the experts of the Committee 


and the Reporters of the commissions. 

When draft conventions on given subjects have 
been adopted by the appropriate commissions they are 
referred to the International Technical Committee of 
Aerial Legal Experts for consideration. If approved 
by the Committee the drafts are afterwards considered 
at a general international conference on private air 
law called for the purpose of taking definitive action 
on the drafts. The Committee has adopted two draft 
conventions which have not yet been considered at a 
general international conference. One of the drafts re- 
lates to mortgages, other real securities, and aerial 
privileges, and the other draft relates to ownership of 
aircraft and the aeronautic register. 

As previously stated, the First International Con- 
ference on Private Aerial Law met in Paris in October, 
1925. A Convention for the Unification of Certain 
Rules Relating to International Transportation by Air 
was signed at the Second International Conference on 
Private Aerial Law, held in Warsaw, Poland, in Octo- 
ber, 1929. This convention was based on a draft 
adopted by the International Technical Committee of 
Aerial Legal Experts. The Warsaw Convention con- 
tains rules relating to the issuance of baggage checks 
and aerial way-bills and establishes a limitation on the 
liability of the aerial carrier with respect to the trans- 
portation of passengers and cargo. This convention 
has been ratified by Spain, Brazil, Rumania, Yugo- 
slavia, Poland, France, Latvia, Great Britain, Italy, The 
Netherlands and Germany. Mexico, a non-signatory 
power, is a party to the convention by adherence. 

The Third International Conference on Private 
Aerial Law was held in Rome, Italy, in May, 1933. The 
Conference took final action on two draft conventions 
prepared by the International Technical Committee of 
Aerial Legal Experts, one relating to rules to be ap- 
plied where it is sought to attach aircraft for debt, and 
the other to liability for damages caused by aircraft to 
third parties on the surface. The latter convention 
would apply to cases where there is no contractual re- 
lationship between the carrier and the person injured. 
The Department of State is informed that the conven- 
tion relating to the attachment of aircraft adopted at 
the Rome Conference has so far been signed by twen- 
ty-two countries, and that the one concerning liability 
for damages to third parties on the surface has been 
signed by twenty-three countries. Neither convention 
has to this date been ratified by any of the signatories. 

The United States was not officially represented 
at the First and Second International Conferences on 
Private Aerial Law. It was, however, officially repre- 
sented at the Third Conference and the two conven- 
tions adopted at that conference were signed by the 
American delegates. 
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NEWS OF LOCAL BAR ASSOCIATIONS 


ST. PETERSBURG BAR ASSOCIATION 


DECLARATION OF PRINCIPLES 
I. 

This Declaration is adopted for the purpose of 
creating a better understanding between the attorneys 
at law engaged in practice at St. Petersburg, Florida, 
and the banks and corporate fiduciaries engaged in 
business at the same place. It is intended to cover the 
conduct of banks, corporate fiduciaries and attorneys 
in transactions arising, or to arise, in the City of St. 
Petersburg and adjacent territory, whether the sub- 
ject matter of the transaction or the property or thing 
involved is within or without the State of Florida. 

II. 

The adoption of this Declaration of Principles is 
in no way to be construed or interpreted to mean that 
any bank or corporate fiduciary has heretofore in- 
dulged in any practice contrary to the spirit of this 
declaration. 

It is to be construed, however, as an expression of 
future policy on the part of the banks and corporate 
fiduciaries and to show the cordial and co-operative 
feeling and mutual understanding existing between the 
banks, corporate fiduciaries and bar association of St. 
Petersburg, Florida. 

Ill. 

The banks and corporate fiduciaries should not 
solicit directly or indirectly, persons to have wills, 
trust agreements or other legal papers drawn by their 
own employees, representatives, agents or attorneys. 

The word “solicit” as hereinabove used, shall not 
be construed to mean that the banks may not adver- 
tise the advantages of a Florida corporate fiduciary or 
that such advantages may not be explained, or that the 
prospective testator or trustor may not be solicited to 
name the particular bank as executor or trustee. The 
word “solicit” shall be construed, however, to include 
any service in connection with the drafting or prepara- 
tion of the proposed will or trust agreement which is 
comprehended by the term “practice of law’. 

IV. 

A corporate fiduciary should advise all persons de- 
siring to nominate it as executor, trustee, guardian or 
other fiduciary, that such person should employ his 
own attorney to draft the will or trust agreement in 
the first instance. The gross impropriety of the prac- 
tice of preparing wills or trust agreements by an at- 
torney who represents, at the same time, the trustor 
and trustee is recognized as a matter of principle. In 
no case should the corporate fiduciary draw wills, codi- 
cils or trust agreements. 


Wi 

A customer of a corporate fiduciary should have 
full opportunity to consult with the lawyer who pre- 
pares his will or trust instrument without any officer 
or employee of the fiduciary being present. The re- 
lationship of lawyer and client is particularly confi- 
dential in such cases, and the opportunity for private 
consultation should be insisted upon. 

VI. 

The Attorneys recognize the peculiar fitness of 
well organized, expertly staffed corporate fiduciaries 
to administer estates and act in other trust capacities 
and should suggest to their clients the desirability of 


‘giving the corporate fiduciary an early opportunity to 


examine the draft of any will or trust instrument un- 
der which it may be appointed in a fiduciary capacity 
and to make suggestions with regard to the form of 
such will or trust instrument to the attorney or his 
client, in order to ascertain during the lifetime of the 
proposed testator or trustor the willingness of the cor- 
porate fiduciary to act under such instrument. 
VII. 

When a customer indicates to a corporate fiduci- 
ary his choice or selection of a particular attorney 
whom he desires to draw his will or trust agreement, 
the corporate fiduciary should not, in the absence of 
well founded reasons, discourage or influence the cus- 
tomer against the attorney of his own choice; nor 
should an attorney when his client indicates his choice 
or a selection of a corporate fiduciary to act under his 
will or trust instrument, in the absence of like good 
reasons, discourage or influence the client against his 
choice of a corporate fiduciary. 

VIII. 

In the selection of a lawyer to represent a bank 
with regard to any particular estate, it should be the 
practice to employ the one who drew the will or trust 
agreement, provided the bank believes him to be com- 
petent to handle the work and reasonable in his 
charges, and the fact of his selection by the testator or 
the trustor shall be prima facie evidence that he is 
competent. 

IX. 

Banks and corporate fiduciaries ought not to ad- 
vertise the fact that they maintain legal departments, 
if such be the fact, nor should they give legal advice 
nor otherwise engage in the practice of law. The 
preparation of legal instruments, forms of minutes of 
corporate proceedings and the drafting of leases, con- 
tracts, deeds and mortgages in matters or transactions 
in which the bank or corporate fiduciary has no direct 
or primary interest, are recognized as improper, unless 
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done in co-operation with attorneys not in their em- 
ploy. The mention of the foregoing acts is not in- 
tended to constitute a definition of which may consti- 
tute the practice of law, but are set out as examples 
only. 

However, in cases where a bank acts as escrow 
agent, it may prepare a simple form of escrow agree- 
ment in connection with such escrow, but should in no 
case undertake to act as attorney for either of the es- 
crow parties and will in all cases so advise and caution 
the parties. 

X. 

Banks ought not to allow their employees to en- 
gage in the practice of law within the confines of their 
banking houses or during banking hours. Practice of 
law includes the drafting of any instrument mentioned 
in the preceding sections of this Declaration, or the 
giving of legal advice where a fee is charged therefor, 
or where the service is rendered to a customer of the 
bank. Attorneys regularly engaged in the practice of 
law and maintaining offices beyond the confines of the 
banking houses shall not be considered “employees of 
the bank” within the meaning of this paragraph. 

XI. 

In the administration of estates where a corporate 
fiduciary ‘is acting as administrator, executor, guard- 
ian or trustee the bank may draw and file in the pro- 
ceedings, on its own behalf, such reports, petitions, or- 
ders et cetera as it deems necessary, and for which no 
charge shall be made against the estate or trust. The 
corporate fiduciaries, however, in no case should pre- 
pare or file such papers for, or give legal advice to, 
heirs, legatees, distributees, creditors or others where 
the interest of the individual is in conflict with or op- 
posed to the interests of the estate and this conduct of 
the corporate fiduciaries shall be understood to include 
the conduct of their employees. 

XII. 

A conference Committee of six should be ap- 
pointed annually in April to serve for one year, three 
to be designated by the banks and corporate fiduciaries 
and three by the President of St. Petersburg Bar As- 


sociation, this committee to hear complaints and con- 


sider questions presented by members of the bar, banks 
or other interested parties and to take such steps in re- 
spect thereto as may seem desirable. 

NOTE: The above Declaration of Principles has 
been adopted by the St. Petersburg Bar Association 
and the two corporate fiduciaries carrying on a trust 
business in St. Petersburg. This agreement has been 


in force approximately six months and has been found 
to be very satisfactory. 
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St. Petersburg, Florida, 
November Ist, 1933. 

The Grievance Committee of this Association has 
adopted the following Rules, subject of course to the 
approval of the Association: 

(1) A complaint must be in writing, signed and 
sworn to before a notary or other officer by some per- 
son having knowledge of the facts. Where document- 
ary evidence is relied on the originals or copies should 
be attached to the complaint. Complaints should be 
filed in duplicate with the Chairman, who will cause a 
suitable record to be kept. 

(2) When a complaint be filed the Chairman 
should call a meeting of the committee as soon as pos- 
sible to consider and discuss the complaint. 

(3) If the committee be of the opinion that the 
complaint is frivolous, or fails to charge any unprofes- 
sional conduct, or is without the jurisdiction of the 
committee, the Chairman shall notify the complaining 
party accordingly, and no further action shall be taken. 

(4) If the committee determine that the com- 
plaint makes a prima facie case meriting investigation 
by the committee, a copy of the complaint shall be 
served upon the attorney involved, a date set for the 
hearing and parties and witnesses notified. 

(5) As a general rule testimony before the com- 
mittee shall be taken down by a reporter, but shall be 
transcribed only on special order of the committee. 
Witnesses shall be sworn or affirmed before a notary, 
if they be willing. 

(6) The committee assumes that it may render 
the following decisions or any of them in a given case: 

(a) Direct the institution of disbarment 
proceedings. 


(b) Recommend that a member be expelled 
from the Association. 

(c) Administer private reprimands. By 
“private” is meant a letter from the committee to 
the attorney involved. 

- (d) Find that the charges are “not proven” 
or “unfounded”, in either of which event the find- 
ing of the committee shall not be made public ex- 
cept at the written request of the attorney in- 
volved. 

(e) In the case of a judicial officer, report 
to the Association the findings and suggestions of 
the committee. 

(f) Advise that a course of conduct giving 
rise to a complaint should be discontinued in the 
opinion of the committee. 

(7) In cases under (c) and (f) of Sec. 6, a re- 
port of the facts and ruling (without mentioning 
names) shall be made to the Association at its next 
meeting. 


(8) In all cases the findings and judgments of 
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the committee shall be in writing, and signed by the 
Chairman or acting Chairman. All papers belonging 
to the committee shall be safely kept and delivered to 
the Chairman of the succeeding committee. 


(9) Any complaint filed which does not meet 
with the requirements of Sec. 1 shall be returned by 
the Chairman to the party filing the same with a nota- 
tion or letter stating in what particular the complaint 
is defective. 

(10) In fairness to members of the bar all com- 
plaints will be investigated and determined as rapidly 
as possible. 


The foregoing rules were approved at the meeting 
of the St. Petersburg Bar Association November Ist, 
1933. 

LAWRENCE D. CHILDS, 
Secretary. 
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VOLUSIA COUNTY BAR ELECTS OFFICERS 


The Volusia County Bar Association, at its annual 


election in December, elected the following officers 
for 1934: 


President—Mr. John §. Duss, Jr., of New Smyrna, 
Florida. 

First Vice-President—Mr. Joseph A. Scarlett, of 
DeLand, Florida. 

Second Vice-President—Mr. B. F. Brass, of Day- 
tona Beach, Florida. 

Secretary and Treasurer—Mr. Roger H. West, of 
Daytona Beach, Florida. 

Executive Council—Louis Ossinsky, Chairman, of 
Daytona Beach, Florida; Mr. William S. Fielding, of 
DeLand, Florida; Mr. William M. Cobb, of Daytona 
Beach, Florida; Mr. Frank E. Newlin, of Daytona 
Beach, Florida; Mr. Geo. I. Fullerton, of New Smyrna, 
Florida. 


ANNOUNCEMENT OF 1934. ANNUAL CONVENTION 


The Conference of Local Bar Association Dele- 
gates and the Annual Meeting of the Florida State Bar 
Association for 1934 will be held in Palm Beach, Flor- 
ida, on Thursday, Friday and Saturday, March 22, 23 
and 24, 1934. The Palm Beach County Bar Association 
is the host of the Convention for this occasion. 

Headquarters for the Delegates and all sessions of 
the Convention will be held at the New Palm Beach 
Hotel on Sunrise Ave., Palm Beach. Special rates have 
been made by the hotel of $5.00 per day, per person, 
American plan, with corresponding rates for two or 
more. The hotel has a number of very attractive 
rooms and suites which will be available at slightly 
higher rates. Reservations and arrangements for 
these should be made in advance. All communications 
to the hotel should be addressed to the manager, Mr. 
James J. Farrell. 

The hotel rate includes the cost of the banquet to 
those members of the Association who are staying at 
the hotel. The New Palm Beach Hotel is centrally lo- 
cated in the heart of the City of Palm Beach and the 
guests of the hotel will be privileged to use the Poin- 


ciana Golf Course, the Breakers Casino, the Palm 
Beach Country Club and other facilities. 

A detailed program of the Convention, including 
the entertainment features, will be published in the 
February number of the Journal. However, we are 
privileged to announce at this time that Mr. Earle W. 
Evans, President of the American Bar Association, and 
Mr. Frank Hogan, of Washington, D. C., will be guests 
of the Association on that occasion. 

The Conference and the Association have a num- 
ber of very important matters coming before them as 
a result of the Committee reports to be filed, including 
the report of the Committee on Legal Education, 
which will submit a draft of the proposed statute regu- 
lating admission and conduct of attorneys. The Com- 
mittee on Revision of Article V of the Constitution and 
the Committee on Revision of the Criminal Code will 
also bring before the meeting matters which will re- 
quire discussion and decision. A Special Committee 
appointed to consider and propose a plan for the closer 
cooperation of State and Local Bar Associations will 
also present its report to the meeting of the Conference 
of Bar Delegates. 
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